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PROCEEDINGS CONTINUED 
THE BAILIFF: All rise. Court is back in 
session. 

THE COURT: Be seated. 

MR. ACOSTA: Is this okay? 
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MR. PARRISH: Old habits die hard. 

THE COURT: Counsel, have we completed the 
jury instructions and verdict form? 

MR. DENSON: We have. Judge. I'm going to 
have a copy at lunch for everybody. 

THE COURT: All right. 

MR. DENSON: The only issue left was the 
burden of proof instruction, and it's one they 
won't comment on, one that we think that we have 
got in a format that's suitable for the Court for 
the Court's direction. I'll give you copy of it 
just so if we have an issue, we can make the 
changes. Otherwise, that's what we are going to 
submit. 

THE COURT: All right. The Court has before 
it a modified version of the standard instruction 
relating to the burden of proof. It would be 
essentially standard but for the fact that, 
apparently, the Plaintiff has changed the term 
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negligent to apparently comparatively at fault. 

Is that — 

MR. DENSON: That's right. Judge, and that's 
in order to address both the negligence claim and 
the strict liability claim together in one burden 
of proof instruction. 

THE COURT: Okay. And the Defense is 
objecting to this? 
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MS. FAGGIANELLI: 

THE COURT: And the objection is based upon 
your continuing assertion that because you have 
waived any defense of the Plaintiff's negligence 
that it's inappropriate for the Court to permit 
them to inject that in the trial and instruct the 
jury in that regard? 

MS. FAGGIANELLI: That's correct. Your Honor. 

THE COURT: Okay. Well, the Court is going to 
permit them to do that. I'll approve this 
instruction. 

MR. WALLACE: Your Honor, there was just one 
change that Mr. Denson was going to make to the 
verdict form. One of the parties' names. 

Brown & Williamson, is all in block capitals and 
everybody else is in lower case so Mr. Denson has 
agreed to change that. 
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THE COURT: Well, they left out the red 
underlining. 

MR. WALLACE: I said you have forgotten to 
highlight it. 

MR. DENSON: We'll put it in lower case and 
then put 90 percent right next to it. 

THE COURT: Did you need this back, 

Mr. Denson? 

MR. DENSON: Sure. 

MR. LYDON: Your Honor, there is also one 
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other — we have a couple of housekeeping matters 
before we actually rest that we can address. We 
wanted to — there were some admissions that we 
sought — we are seeking to introduce very brief 
from the deposition of Mr. Eastman and — 

MR. CHRISTOPHER: Two medical records that we 
will publish. 

MR. LYDON: It should take all of about three 
minutes. 

MR. CHRISTOPHER: Five, at the most. 

THE COURT: Okay. 

MR. ACOSTA: If I can know what they are 
because I might have a counter — 

MR. CHRISTOPHER: I sent them to you last 
night when were exchanging e-mails and jury 
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instructions and I made a copy for you there it's 
basically what — 

MR. LYDON: What they are really, mainly are 
admissions alluded to by Dr. Kaplan. But 
received as they might be in that fashion, I also 
wanted them in as substantive evidence. 

THE COURT: All right. Mr. Lydon has just 
indicated to me, Mr. Acosta, that these reference 
the supporting data that was spoken about before 
the jury by their last witness and he wants to 
introduce it as substantive evidence rather than 
hearsay evidence used by the doctor. 

MR. ACOSTA: I understand. I'm going 
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to — I'm going to need a minute because there 
are some other things, then. I'll want to publish 
out of that deposition. I didn't know about this 
until — 9:17 last night, I didn't — I didn't 
see that. So if I can have five minutes? 

THE COURT: Sure. Take a couple of minutes 
and may be they would, under the Rule of 
Completeness, include some additional 
designations. 

(Thereupon, there was a brief pause in the 
proceedings.) 

THE COURT: Are we making progress, 
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Mr. Acosta? 

MR. ACOSTA: Yes, Your Honor. I just have one 
more. 

THE COURT: Okay. I just didn't want you to 
be waiting on the me. 

(Thereupon, there was a brief pause in the 
proceedings.) 

MR. ACOSTA: I do have some page and lines 
that I'd like to read. I think I'd like to read 
them in my rebuttal. 

MR. LYDON: Let me — 

MR. ACOSTA: It's 245, 2 to 9; 247, 17, and 
248, 17. 

MR. CHRISTOPHER: The first designation 
doesn't have anything to do with what we 
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published. What's the second designation? We 
don't object to the second portion. The first 
section we don't think — we object to page 245, 
lines 2 to 9. 

MR. ACOSTA: Judge, they apparently have 
objected to one of my counter designations. I 
was going to read them in rebuttal. First of 
all, I believe that under the Rule of 
Completeness this question and answer is 
applicable. But, secondly, the Rules of Civil 
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Procedure says that, you know, if a party 
publishes part of a deposition, then any party 
can publish any other part of that deposition in 
their case. 

THE COURT: I'm totally unfamiliar with that 
Rule. Any party who publishes part of a 
deposition, that opens the door for the entire 
rest of the deposition to be introduced? 

MR. ACOSTA: That's what the Rule says. 

THE COURT: Well, instead of quoting it, show 
it to me. 

MR. ACOSTA: 1.33. I don't have my rule book 
with me. 

THE COURT: I got it right here. So your 
client gets impeached and then you get to 
introduce all the self-serving statements that he 
made throughout the rest of the depo? 

MR. ACOSTA: Not for impeachment, but if they 
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read it for substantive evidence. I think that's 
what the Rule says. 

THE COURT: I'm very interested in this. 

Where would I find it. 

MR. ACOSTA: It's a deposition rule. It's 
either the deposition or a discovery rule. 1.280 
or 1.3-something. I'm pretty sure it's in 
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the — I think it's in the right column on the 
right side of the book. 

THE COURT: Here's — here's the section on 
depositions. 

MR. ACOSTA: Here it is. It's 1.330, 
paragraph 4. 

THE COURT: Paragraph 4? 

MR. ACOSTA: 1.330 (4) . 

THE COURT: Errors and irregularities? 

MR. ACOSTA: No, I think it's right up here. 

THE COURT: Okay. This is just the Rule of 
Completeness. If only part of a deposition is 
offered in evidence by a party, an adverse party 
may require the party to introduce any other part 
that in fairness ought to be considered with the 
part that is introduced and any party may 
introduce any other parts. Well, the Court does 
not construe that to be a blanket permission for 
the introduction of all other parts of the 
deposition. I construe this to be merely a 
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restatement of the Rule of Completeness. 

MR. ACOSTA: All right. Well, in any event, 
the lines that I have designated would be in 
completeness because they deal with the same 
issue — 
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THE COURT: Okay. 

MR. ACOSTA: — that they are raising, which 
is the choice issue. 

THE COURT: Well, not knowing what — 

MR. ACOSTA: Well, these are their questions 
and answers that they want to publish. 

MR. CHRISTOPHER: Our designations we kept 
very tight and they start on page 269. 

MR. LYDON: Those are — 

MR. CHRISTOPHER: Yeah, those are our 
designations. Mr. Acosta now would like to 
designate something that's not relevant to those 
that starts 20 pages, 25 pages earlier. 

MR. ACOSTA: It's on the same topic. 

MR. CHRISTOPHER: What you are reading. 

Your Honor, are the Defense's admissions. That 
yellow highlighting matches what you are holding 
in your hand. Mr. Acosta's — 

MR. ACOSTA: The one that I want to introduce 
and they object to is at 245, lines 2 to 9. 

THE COURT: 245? What lines? 

MR. ACOSTA: 2 to 9. 

THE COURT: But it seems to me to be on the 


http://legacy.library.ucsf.©du/tid/rhrQj2a0j(W|^.industrydocuments.ucsf.edu/docs/syxl0001 



24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


same subject matter of him choosing or making a 
decision with respect to smoking and the — 
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having the habit and addiction. So 245, lines 2 
through 9 — 

MR. CHRISTOPHER: Your Honor, we have 
not — this has to do with what he knew around 
the time of his testicular cancer. We didn't 
designate anything about addiction. And if 
anything, the question assumes that he was having 
difficulty in quitting. The introductory 
question to establish the time frame says, we 
understand that it was — you were unable to 
quit, the first question right here. 

THE COURT: Right. 

MR. CHRISTOPHER: So there is no — the Rule 
of Completeness doesn't come into play. 

THE COURT: Well, this question is, okay, when 
was the point in time when you felt that you were 
unable not to smoke? And then reference that the 
Plaintiff is seeking to have is, was there a 
point in time when you decided that you were 
weren't smoking by your own choice? I really 
don't see much difference in those two 
questions. So I think they are related to the 
same. 

MR. CHRISTOPHER: Well, then. Your Honor — 

THE COURT: Matter. 
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1 MR. CHRISTOPHER: — the only reason this is 

2 designated is to set up the time frame, which the 

3 other attorney in the room mentions is 1959. So 

4 then we are not intending to bring in any kind of 

5 issue having to do with addiction or choice. 

6 THE COURT: Well, that was what the subject of 

7 the witness was and this is offered in support of 

8 documents that he used to render his opinion. He 

9 is certainly — he is not here to testify about 


10 

cancer 

or respiratory disease. 

11 

MR. 

LYDON: 

But now are offering — 

12 

MR. 

CHRISTOPHER: That's what we are offering 

13 

it on. 



14 

MR. 

LYDON: 

My point is, we are not offering 

15 

it — we are 

offering it as substantive evidence 

16 

as admissions 

, the statements that we have 

17 

introduced or 

seek to introduce now. We are not 

18 

seeking — 


19 

THE 

COURT: 

Admissions of what? 

20 

MR. 

LYDON: 

Admissions of the plaintiff — 

21 

THE 

COURT: 

Right. 

22 

MR. 

LYDON: 

— with respect to his awareness 

23 

at the 

time of his cancer treatment. 

24 

THE 

COURT: 

Well — 

25 

MR. 

LYDON: 

His awareness is what it comes in 
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for and it's an admission only. It has nothing 
to do with Dr. Kaplan, other than the fact that 
we have used it with Dr. Kaplan as hearsay 
evidence on a separate issue. 

THE COURT: His awareness of his cancer 
treatment? 

MR. CHRISTOPHER: His awareness of the fact 
that smoking — 

MR. LYDON: Yes, his awareness of the dangers 
of smoking, which is what it relates to. It 
occurred at the time of his cancer treatment is 
what I was saying, not awareness of his cancer 
treatment, what he knew about the dangers of 
smoking at the time that he was treated for 
cancer. 

THE COURT: Well, you've designated portion 
such as the answer on 271, no, specifically that 
was — was there any life choice or habit or 
substance abuse or personality trait, I mean, he 
goes on to talk about all of those matters. So, 
I mean, if you are designating that, you are 
opening the door for this discussion about his 
determination that he had a problem quitting. 

MR. ACOSTA: Judge, I think in the context of 
the whole thing, it's relevant to all of the 
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testimony that they have designated on the 
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subject of choice. And I think under the Rule of 
Completeness if it's relevant to the same subject 
matter — 

MR. LYDON: It doesn't say anything — 

MR. ACOSTA: — then it's permitted, you 
know. 

MR. LYDON: Oh, here we go. 

THE COURT: One at a time for the court 
reporter, please. 

Well, I think if you are going to designate 
that, I'm going to permit him counter designate 
or to have you read under the Rule of 
Completeness this section. If you don't want to 
introduce that, then we are not going down this 
road. 

MR. ACOSTA: Mr. Acosta, I think, indicated he 
wanted to read it himself. 

MR. ACOSTA: I'll just read it myself. 

THE COURT: And that's going to conclude the 
presentation in front of the jury? Okay. 

MR. LYDON: There is additional documents. 

MS. FAGGIANELLI: Your Honor, we have two 
medical records to publish. 

THE COURT: Okay. Very well. Are we ready to 
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bring the jury in? 

MR. WALLACE: We're ready. Your Honor. 

THE COURT: The Defense is ready. Plaintiff 
ready? 
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MR. ACOSTA: 

THE COURT: All right. Sheriff. Bring the 

jury. 

(Thereupon, the jury was returned to the 
courtroom.) 

THE BAILIFF: The jury is the jury box and 
seated. Your Honor. 

THE COURT: Thank you. Sheriff. 

Welcome back. Be seated, everyone. Welcome 
back. Today we are going to conclude the 
presentation of evidence and embark on closings 
and instructions. 

And does the Defense have anything else to 
present at this time? 

MS. FAGGIANELLI: We do. Your Honor. First, 
we'd like to publish two medical records that 
were referred to by Dr. Kaplan yesterday as facts 
supporting his opinion. 

THE COURT: All right. What are those exhibit 
numbers? 

MS. FAGGIANELLI: The medical record 
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number is 2363.244.001 and 2 — I'm 
sorry — and 5. 

THE COURT: All right. 

MS. FAGGIANELLI: The other is 2363.004.0006 
and 7 . 

THE COURT: Okay. 
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MR. ACOSTA: Your Honor, I believe those 
medical records are already in evidence. 

MS. FAGGIANELLI: They are. Your Honor. We 
are just publishing them. 

THE COURT: Publishing. Okay. 

MS. FAGGIANELLI: The first medical record is 
a record of Dr. Philip Tatum, Jr. It's dated 
November 18, 1987 the patient's name is 
John F. Eastman. 

Can I have the next page, please? 

On November 18, 1987, the doctor's note 
indicates. Dr. Tatum reviewed medical history, 
discussed danger of smoking one and half packs a 
day. Patient has not really made effort to stop, 
but has reduced. 

The next record is 2363.004.0006. This is a 
record from Morton Plant Hospital, Clearwater, 
Florida, June 26, 1994. This is the broken rib 
admission. 
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If we could see page 2, please? 

It reads that the patient was strongly advised 
to stop smoking, and the physician was Dr. Campo. 

That's all for the medical records. 

Your Honor. 

THE COURT: Okay. That will be accepted in. 

(Thereupon, Defense Exhibit Nos. 2363.244.001, 
2363.244.005, 2363.004.0006, and 2362.004.0007 
were received in evidence.) 
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MR. CHRISTOPHER: Your Honor, from 
Mr. Eastman's deposition testimony we have EA4056 
and 4057. The first is deposition of 
John F. Eastman, October 22, 1998. 

Question: Okay. When was the point in time 

when you felt that you were unable not to smoke? 

Answer: Sometime during — during and after 

that analysis caused by having had real cancer. 

Question: The diseases you associated with 

smoking — not necessarily believing that you 
were going to get them — but that you associated 
with smoking were lung cancer and emphysema; 
right? 

Answer: No. I associated smoking with 

respiratory disease, of which I was not able to 
he enunciate the types or kinds as I am today. 


ROBERT A. DEMPSTER & ASSOCIATES 


4169 

Question: Well, you knew about lung cancer, 

though? 

Answer: I knew lung cancer and respiratory 

disease. 

Question: I think what you are saying to me 

is — with this last statement is that sometime 
in connection with your orchiectomy, you began to 
ponder what you'd been hearing and considering 
and light of your own mortality that you now had 
brought to the fore as a result of your cancer 
diagnosis? 
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Answer: Right. 

Question: That perhaps you should stop and 

take stock of what you'd been refuting up to that 
point or deny up to that point? 

Answer: No. Specifically, that there — was 

there any life choice or habit or substance abuse 
or personal trait or other that I was doing that 
I proposed to myself not to do hereafter? And I 
didn't include tobacco in something that I wished 
to not to do or could not do or would not do. I 
just said, I'm going to smoke and I'm going on 
smoking and I'm going to take a drink when I want 
one and I'm going to continue in my profession 
and I'm going to try to have a positive feeling 
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about life, and I'm going to beat this thing. 

The second is deposition of John Eastman on 
November 17, 1998. This is EA4057. 

Question: You knew that — it was also — 

smoking was also associated with the development 
of respiratory disease; right? 

Answer: To a lesser extent than I knew it to 

be related to cancer. 

Question: But you didn't know specifically 

what respiratory disease meant; right? 

Answer: Correct. 

Question: You didn't know that respiratory 

disease could include emphysema or bronchitis? 

Answer: (no response.) 
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Question: Or did you? 

Answer: I knew there were an entire grouping 

of diseases reference the lung that could be 
affected by tobacco and I felt that I was 
monitoring myself in the same manner that I was 
monitoring myself regarding alcohol, and that my 
body would tell me if I were abusing it, with 
reference to the substance tobacco. No one else 
was advising me in any way whatsoever that had 
any effect on me. 

Question: How long have you known that, that 
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some people have great difficulty in quitting 
smoking? 

Answer: I've always known it. 

Question: When did you first decide that you 

were having great difficulty in quitting 
smoking? 

Answer: I never tried to quit smoking. I was 

hired to quit smoking once by the Smoke Enders. 

Question: And I take it that's the first time 

you ever attempted to quit smoking? 

Answer: Yes. Yes, it was. 

Question: And the reason you did it then was 

as part of a promotional — 

Answer: They paid me a fee. 

Question: How much did they pay you? 

Answer: Oh, I don't know. Hundreds of 
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surrender and give 
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, quit. 
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Question 

: But 

how long did you — 



20 

Answer: 

I tried for about a week. 

and I 

lied 

21 

for another 

week. 

I lied the whole time, as 

a 

22 

matter of fact, so 

I quit out of — a 

choice 

I 

23 

badly made 

all my 

life between hypocrisy and 


24 

money. 
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Question 

: Okay 

Who was the head 
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Smoke Enders? Do you remember? 

Answer: No. 

Question: Who approached you about it? 

Answer: A salesman, whose name I don't know. 

Question: And would you tell your listening 

audience that now you're taking — hey, I'm 
trying something. Smoke Enders — 

Answer: Yes. 

Question: It's really working. It's great 

stuff? 

Answer: Yes. 

Question: But you weren't really telling them 

the truth? 

Answer: No. (indicating smoking gesture.) 

Question: Would you be smoking at the same 

time you're using this Smoke Enders? 

Answer: If it were — if the opportunity were 

there, yes. But the problem was the people 
outside looking in the window laughing at me. 
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Question: Because they could see you smoking 

and talking? 

Answer: I was a fraud. I was a fraud. I 

knew it, they knew it, and I said, this is 
not — this can't be. I quit. 

Question: Were you actually committed to 
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quitting smoking using Smoke Enders at that 
point? 

Answer: No, I can't say I was. 

Question: Did you ever attempt to quit 

smoking again prior to your diagnosis with COPD? 

Answer: No. 

That's all. Your Honor. 

THE COURT: Very well. Anything else from the 
Defense? 

MR. LYDON: Your Honor, on behalf of 
Philip Morris, we rest. 

MR. WALLACE: On behalf of Brown & Williamson, 
we rest. Your Honor. 

THE COURT: All right. We will reserve on any 
motions. 

What says the Plaintiff? 

MR. ACOSTA: Your Honor, I just have the one 
question and answer we discussed. This is in 
rebuttal and in follow up to the deposition that 
was just read. 

From the same deposition of Mr. Eastman: 
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Question: Was there ever a point in time when 

you decided you weren't smoking by your own 
choice? 

Answer: Well, that's the hook question. You 
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are asking if there was ever a time in my life 
when I felt that either I had a habit, I had an 
addiction, I had a desire, a whole leveling off 
of words and terms that meant a power affecting 
my behavior with regard to this item, the 
cigarette. 

That concludes Plaintiff's rebuttal. 

Your Honor. 

THE COURT: All right. Folks, you have now 
heard — that's all right. Sheriff. I'll be done 
in just a minute. You have now heard all of the 
testimony and received all of the evidence that 
you will have in this case. So we are at the 
stage that I anticipated at the beginning of this 
case when I gave your initial instructions of the 
lawyers being given opportunity to make their 
close being statements, sometimes called closing 
arguments to you. 

During the closing arguments, the attorneys 
have the opportunity to comment on the evidence 
and make suggestions to you as to how you might 
find the evidence, what facts you might conclude 
from the proofs presented in the case, and how 
you might apply those facts to the law that the 
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Court will be instructing you at the end of the 
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case in arriving at your verdict when you are 
deliberating. The lawyers for all parties have 
consulted and conferred with the Court and we do 
have a completed set of jury instructions. I'm 
going to be reading the instructions to you at 
the conclusion of their arguments to you. But 
the point is that they are all on the same page 
with the Court. They know what the jury 
instructions will be. And so if they refer to 
those instructions, and sometimes we even see the 
instructions are referred to by way of an 
overhead or specific references taken out of the 
instructions, if they do refer to the 
instruction, they will be referring to the 
written instructions that the Court will be 
reading you. By the way, I will be submitting a 
copy of those instructions on the law for you to 
take back into the jury room with you. 

However, anything that the attorneys say 
during their closing remarks is not evidence. It 
is not testimony. It certainly it should be 
carefully recognized by you. You should pay 
careful attention to it in terms of how you might 
consider the presentation of evidence and how you 
might consider this case when you are 
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deliberating as a group in the jury room. You 
must be careful to remember that the lawyers are 
not witnesses in this case. 

The order of business is simply this, the 
plaintiff has an opportunity to speak to you 
first. The defendants then have an opportunity 
to speak to you. And at the conclusion of the 
argument stage, the plaintiff will be given a 
brief opportunity to give what's called a 
rebuttal or final statement rebutting comments 
raised by the defendants. After that, I will be 
instructing you. I expect that this process will 
take the balance of the morning. We will take a 
luncheon recess and maybe a continuation of the 
final arguments for a short period after lunch 
and then I'll give you the instructions. So I 
expect that in the latter part of the afternoon 
we will conclude with all those functions. 

So please pay careful attention. I will be 
taking breaks, as I have been during the trial. 

I know it's not nice to interrupt people in the 
middle of their arguments, but the lawyers do 
expect we will be taking breaks. I understand 
that perhaps your attention span is such that 45 
minutes to an hour of listening to these kinds of 
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comments may require a little bit of a break. 

So with all that in mind, Mr. Acosta, you may 
proceed with your closing remarks. 

MR. ACOSTA: May it please the Court, 
ladies and gentlemen. 

I'm Howard Acosta again. This is 
Bruce Denson. We represent John Eastman. And 
John Eastman is a good man. 

I'm going to tell you a little bit about how 
we got here and give you sort of a hindsight view 
of the trial. Defense Counsel has put on their 
case last. We put on our case first. I have, 
you know, a few things to say. It's going to 
take a little while. 

I want to thank you for your attention. I 
know it's been long and there has been a lot of 
stuff that we have put into evidence. In fact, 
let me show you what you are going to get to 
see. This is the evidence cart and this will go 
back into the jury room with you. And the top, 
these are the — this is the evidence on the top 
of this basket that was introduced by the 
plaintiff, by us. And in the bottom is the 
evidence introduced by the defense. There is 
documents. There is medical records. There is 
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advertisements. There is a lot of stuff there. 
And there is so much that, you know, what we 
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wanted to do is to give you as much evidence as 
we could. You never know what somebody's going 
to remember. We don't get to ask you questions 
during the trial to find out what — what you 
think about certain things. And I know that 
there have been questions from you. We hope we 
have answered them. And so now is the time for 
me to sort of sum up everything. I definitely 
thank you for your attention on behalf of 
Mr. Acosta. I know it's been sort of a rigorous 
trial. 

And I need to make an apology for something. 

I was sort of crabby last Friday afternoon with 
Ms. Blackie on the witness stand. And something 
I probably shouldn't have done, I was probably a 
little rude to her. You know, I was frustrated. 
The — it's been a long trial, a lot of 
evidence. And, you know, the — the things that 
she testified about we disagree with just about 
everything she said. And there is one thing, 
though, that she did say that we do agree with 
and that is that the cigarette is inherently 
dangerous. 
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If I might have the first slide? 

It's basically what this case is about is 
inherent danger. You know, when you look at a 
cigarette, if you didn't — if somebody didn't 
tell you what it was all about, you wouldn't know 
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people today might know that because you know. 

You have been told. But just looking at it, it's 
not like a knife or a gun. You — you don't know 
that it's inherently dangerous unless somebody 
tells you that it's inherently dangerous. You 
know that — that it makes smoke. You breath the 
smoke in. And you might think that, well, 
breathing smoke in isn't — isn't really a 
terrific thing to do to your body. But we know a 
lot more about that today than people knew about 
it back, you know, 50, 60 years ago. And that's 
why we have a case here. This is Mr. Eastman's 
case. It's not about, you know, somebody starts 
to smoke in the last 20 or 30 years. It's just 
not about that. It's about what happened a long 
time and then what that's caused today, and what 
should have been anticipated by Philip Morris, 
Brown & Williamson, who are part of this — this 
big industry. 
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So these, I think, are the three questions 
that — that have to be answered in this case. 
And that is, what did the defendants know? What 
did they know? What should they have known? 

What did the defendants do? What did they do 
with this information they had? And then how 
have they caused disease and death? 
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disease. It's called COPD. And COPD is, you 
know, a mix of emphysema and this chronic 
bronchitis. He also has this abdominal aortic 
aneurism. He is going to be going into surgery 
next month. His chances of surviving the 
operation are better than 50/50, but it's a 1 in 
10 chance that he will die on the operating table 
and he has got a 30 percent chance of remaining a 
respirator and then dying from that. It's not a 
pleasant thing to think about. He has a life 
expectancy of 9.6 years. It's been about eight 
years since he was diagnosed. And I'm going to 
go through the medical more in a minute, but 
there was something that I — I wanted you to 
think about while I — while I'm talking. And 
that's 18 years. He — if you add the time that 
he has been on oxygen to the time that he is 
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going to be on oxygen, if he lives another 9.6 
years, that's 18 years of his life. And who is 
going to take care of him? Who is going to help 
him? 

He is the reason that we are all here. He is 
the reason. It's his case. It's his damage. 
It's his injury. And as I told you at the 
beginning of the trial, he accepts some 
responsibility, you know, for what's happened to 
him. And you are going to get a verdict form at 
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the end of the case. I have got a copy of it 
right here. If I don't get too wrapped up in all 
this. I'll show it to you on the view box later. 
But it has questions that you answer. And they 
are basically three kinds of questions, yes or no 
questions, and then there is percentage 
questions, and then there is money questions. 
Because in a case like this, of course, what 
Mr. Eastman would like is to have his lungs back, 
but there is no way to do that. So what we do in 
a trial and everybody, I think, knows this, is 
you ask for reasonable compensation for the kind 
of damage that's been caused. And so that's what 
we are asking for is just reasonable 
compensation. You are the ones that decide 
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that. Nobody else decides it. And, of course, 
your verdict has to be unanimous. The judge is 
going to give you instructions on the law. I 
don't — I may give you some — some of my ideas 
or pointers or point certain things out to you 
and give you some explanations as we go along, 
but the Court is the one that decides the law and 
then your job is to take the law and apply it to 
the evidence that you have heard in the case and 
seen in the case. It's not just what — what you 
have heard, but also what you see, maybe what you 
read. And so there is — and there is quite, you 
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know, a lot of it. 
this case. In fact, I — I counted them up at 
one point, but there's — there had to have been 
20 witnesses in this case, if you include all 
those depositions that were read. And, you know, 
the way it goes, I know reading the depositions 
is horrible. We know it's bad. It's — 
it's — it's something, though, that we have 
to — to go through that process to get all those 
little facts in because there is lots of, you 
know, little elements that have to be met. And 
we have the burden of proof in the case so we 
want to make sure that meet our burden. We 
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wouldn't want to give you just half the evidence, 
we want to give you all the evidence. So I hope 
you understand that, you know, we weren't trying 
to inundate you. There were reasons for 
everything. 

You know, when we started the case a long time 
ago, a month ago, we talked about that symbol of 
justice above the judge up there and the scales 
and so forth. And, you know, they start out even 
and then at some point they got to tip. They 
have to tip. And there are certain, you know, 
claims in the case that — that we have to 
prove. And the first on is — is, you know, 
whether or not the — the defendants' conduct was 
unreasonable. You know, did they do things that 
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you would expect a company, a manufacturer, to do 
about a product that they now admit is inherently 
dangerous? Then we are proving that the way the 
cigarettes, the Marlboros were designed, the way 
the Lucky Strikes were designed with all 
their — their problems of ingredients and 
additives and the processing that goes on to make 
the cigarette inhalable, an inhalable form of 
tobacco — we are not just talking about every 
cigarette out there, we are only talking about 
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the ones that were smoked by Mr. Eastman. As we 
know, there were some out there that were quite a 
bit different. They put on evidence of different 
kinds of cigarettes. We put on some evidence of 
some different kinds of cigarettes. You know, 
there are things that could have been done, made 
them non-inhalable. It sounds a little funny 
when you think about that, but that's the way 
cigars are, pretty much. That's the way the pipe 
is. And there is no reason why the cigarette 
couldn't be that way except for one thing and 
that was the economics of it. And, you know, 
obviously, economics are very important to our 
society, to our country. We have to — to make 
things be productive. But then, you know, there 
is a balance involved. And how far do you go? 
When is it that you get to the point where, you 
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know, you have gone too far and you are hurting 
people. You know you are going to kill many, 
many people. Talk about, you know, weapons of 
mass destruction. Think about the cigarette. 
Think about the destruction caused by the 
cigarette and it could have been prevented. At 
least people that — that were starting to smoke 
back in the '40s and '50s they could have been 
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given some options that people are given today, 
see. So that's why the first question is up 
there, what did the defendants know and what did 
they do about it and how have they caused disease 
and death? 

Well, there is something of a baseline. And 
the baseline is that there is no safe cigarette, 
never has been a safe cigarette, it's inherently 
dangerous, and it's addictive. Now all of a 
sudden the defendants had an epiphany within the 
last couple of years and now they admit that it's 
addiction and now they admit that it's inherently 
dangerous and now they admit there's never been a 
safe one. But what were they telling people, 
what were they telling people of Mr. Eastman's 
generation, you see, of his generation? And it's 
not the story that you hear today. It was a 
different story and it has caused millions of 
deaths. They knew it and they choose to do it. 
They chose to do it. 
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Now, in that verdict form, you are going to 
see that there is some percentages and you can 
mark percentage of comparative fault. If you 
think Mr. Eastman shares some of the blame, put a 
percentage down. You think that 
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Brown & Williamson, who owns American now, 
American Tobacco, they are a successor so they 
are responsible for American Tobacco and 
themselves, put a percentage down for them. And 
you put a percentage down for Philip Morris. The 
percentage, however you do it, has got to add up 
to 100 percent, unless you think that somebody's 
got zero liability, zero. We believe that the 
evidence in the case, the facts, you know, I 
mean, I can — I can stand here and argue and 
argue my head off and that isn't — shouldn't be 
the — what causes you to decide what you are 
going to decide. The decision should be made 
on — on the facts and not a lot of speculation 
about what it could have been or it might have 
been, but what — what a reasonable person, you 
know, would expect over the years, you know, from 
a cigarette company, from a manufacturer of a 
product. 

You know. Dr. Lipowicz, who was just on the 
witness stand the other day, he had something 
kind of interesting to say, if you think about 
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it. He said, you know, for a person, a consumer, 
their consumer to make an informed choice about 
their product, about the cigarette, that they 


ROBERT A. DEMPSTER & ASSOCIATES 


4187 

needed to get information from the manufacturer. 
That's Philip Morris's stance today. It should 
have been their stance 50 years ago, but it 
wasn't. It wasn't. There were some very bad 
decisions made, the kind of decisions — the kind 
of decisions that shouldn't be allowed in this 
country. The kind of corporate decisions 
that — that rip things apart. They rip — they 
rip into our society so you just can't let it 
happen. And when we get to the end of this and 
you see all this evidence, and I know it came in 
bits and pieces. It's — it's — I can't give 
you all the reasons for it but, you know, we 
worked quite a bit. You know, we took all those 
recesses and a little breaks and so forth. We 
worked to get the evidence to you and I think 
what when you see this evidence again perhaps 
lined up in a little bit different way that you 
will see that, you know, that — that punishment 
is warranted. 

And so let me go through that with you. And 
the — the evidence I'm going to put on is first 
going to be simply about what — a little bit 
about what they — they knew and what they were 
saying to people. Now, you got to remember. 
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Dr. Heimann, he was a deposition. He was the CEO 
of American Tobacco Company. We showed his 
video. It was about an hour long, sort of 
yellowish looking. We'll show a little clip of 
it later, but you might remember him. He 
testified that American Tobacco began its 
research and its research library back in 1911, 
1911. So let me show you just a few ads back 
from the time of Mr. Eastman's beginnings in 
Iowa. And the interesting thing is here's an ad, 
now you can confirm for yourself. Doctor, about 
the proof that Philip Morris is something that 
you should suggest to your patients to smoke. 

You see, I mean it was a different time back then 
in the '30s and '40s, early '50s. They were 
telling doctors to recommend their products. You 
know, and then they would advertise like this in 
the Saturday Evening Post, what distinguished 
doctors found on comparing cigarettes. 

Scientific proof that it's safer, you see. Now, 
what they were doing is they were convincing 
people back then that, you know, it's okay to 
smoke. It's not going to hurt you, you know. 

This is reported in medical journals. The 
Saturday Evening Post, that was a popular 
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magazine back then. And here's a — you know, we 
put on evidence of R. J. Reynolds and maybe 
another company or two and, you know, one of the 
reasons we do that is because there was an 
industry. You know, what — what was known by 
Reynolds should have been known by them. 

That's — that's the reason we do that. So if 
you see some documents from Reynolds in there, 
that's because what Reynolds knew in the 
industry, these — these people in the industry 
are experts about their products. So, anyway, 
this is what Camels was putting on the — on 
their ads back there in the — in the late '30s 
early '40s. 

Here it is, you know, Lou Gehrig — it's hard 
to read these names. These copies are not very 
good. Camels don't get your wind, all the famous 
baseball players say. You know, athletes say 
they don't get your wind. Lou Gehrig was a — 
was a very famous baseball player back at that 
time. Baseball was really the American sport 
back then and still is. Camels don't get your 
wind, the Olympic champions say. 

Then, you know. Reader's Digest comes along in 
1950. Reader's Digest tells why filtered 
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cigarette smoke is better for your health. This 
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is Viceroy. This is a Brown & Williamson ad. 

The nicotine and tar trapped by the filter, you 
know, will never reach your throat or lung. 
Here's, see why Luckys taste better. The guy is 
barbequeing, you know, be happy, go Lucky. This 
is another Viceroy ad. You know, it's — this 
was accepted by leading medical journals. See. 
You know, more Viceroy in Time. 

Now, we put in this exhibit and I'm going to 
give you some numbers. If you want to look some 
of these up when you go back in the jury room, 
the easiest way to find them is to — there will 
be a number on a little stick — sticky tab 
either like that or the clerk has one that looks 
a little different that she staples up to the 
stop, there will be an exhibit number on it, and 
if you wanted to look up something to verify 
something. This was a — was a Reynolds document 
back in 1953. And they had a scientist go out 
and survey the — the literature on — on — on 
what was going on with smoking and cancer and 
claims that — that cigarettes were causing 
cancer and so forth. Now, you got to remember 
during this time American Tobacco has got a 
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research lab and a — a library and scientists 
which should have been doing this. What did they 
find? What — what did Dr. Teague find? He 
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finds all of these studies, you know 25, 30 
studies, maybe more than that, all finding when 
you — you smoke, you take smoke condensate and 
paint it on an animal, it causes cancer. You 
know, he made recommendations and so forth. He 
looked at the studies, these epidemiological 
studies and, you know, it was — it was — it 
should have been concluded by all of these 
companies back then that cigarettes were 
dangerous, they were dangerous. 

Now, Brown & Williamson in 1952 isolated one 
of carcinogens. And they reference this. One of 
the doctors, the main doctors that Dr. Teague 
referenced in this document, they talk about 
Dr. Roffo and they say, well, you know, we ought 
to contact him, but not with anybody from 
Brown & Williamson. Well, they didn't want any 
attribution to them. They didn't want — they 
were the last group that wanted to find out that 
cancer was being caused by their cigarettes 
because if they did, how would they ever explain 
that to the public? They had to come up 

ROBERT A. DEMPSTER & ASSOCIATES 


4192 

with — they had to come with an excuse. They 
had to come up with a way to keep selling their 
cigarettes because here Brown & Williamson, the 
B&W lab says, B&W lab has in the past made a 
partial isolation and identification of the 
aromatic hydrocarbon benzpyrene in both smoking 
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and original tobacco from Raleigh cigarettes. 
Benzpyrene, you heard throughout the trial, is a 
very potent carcinogen, something that they 
wanted to remove. Brown & Williamson knew it. 
This is 1952 and this document number is 820, 

820. The one that Dr. Teague, a year later to 
Reynolds said, look at all this stuff. It's 
knowable about cancer, that's 1643, 1643. 

Then here's a — here's one that's dated 
1959. It goes back and it talks about 1954. The 
first report of the presence of a carcinogenic 
cancer producing polycyclic hydrocarbon 
34-benzpyrene in cigarette smoke was published. 
That's what Reynolds did. Reynolds published it 
in 1954. And it says since then 60 similar 
compounds have been isolated from smoke. Now, 
these publications are in scientific journals. 
They are in places where maybe not even 
historians go. If you remember Dr. DiBacco, the 
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historian that they put on, he was questioned 
about this — this green book, this — this 
Experimental and Clinical Studies by Larson and 
Silvette. Oh, this book is not credible, not 
credible at all, wouldn't trust a thing in it. 

All right. Wouldn't trust a thing in this book. 
The historian wouldn't even look at this. Of 
course, then Ms. Blackie said, oh, yeah, this was 
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a great book. This was, you know, something that 
was done. It was done by TIRC. Well, we'll get 
into that and I'll explain a little bit more 
about that, but you may remember that 
Philip Morris's witness said that was basically 
junk science. So but this is what they knew 
inside. This is what they knew. 

And a few more ads. This is what they are 
putting out. Parliament, this turns out to be 
purchased by — this is a Philip Morris company, 
Philip Morris product. And what does it say 
about Parliament? The mouthpiece construction 
gives you maximum health protection. Health 
protection. Pleasure plus protection. Here's 
another one. You saw that one for safety. Down 
there at the bottom, only Philip Morris offers 
you this — this record of safety. Then we have, 
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of course, the something wonderful happens 
campaign. You know you will feel better. You 
will be smoking the cigarette recommended by 
eminent nose and throat specialists. That's how 
they were advertising cigarettes back then. Lucy 
and Desi Arnez, you know. Here's another 
Philip Morris ad, leading nose and throat 
specialists change to Philip Morris. 

Now, John Eastman, you know, he started 
smoking cigarette butts when he was 12 years 
old. By the time he is 14 or 15, his dad gives 
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him a cigarette. He smokes. His dad smokes. 

His mom smokes. He — he meets a girl and goes 
down to the basement and smokes with her and her 
dad's a doctor and smokes. That's what people 
thought about smoking back then. You know, he is 
growing up in high school. Most of the kids are 
smoking. He meets his first wife, Betty, who he 
still has a great relationship with Betty. Betty 
came down and visited him in the last couple of 
years. They were married about six years. 

He — he tried Iowa State. He realized that his 
occupation wasn't going to be veterinarian 
medicine and became a writer, an actor, a 
producer, an celebrity, you know. You are going 
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to see a lot of pictures and stuff that's in 
evidence that actually — some of the things we 
put in evidence we didn't show because there was 
just so much. There is pictures. There is 
newspaper articles comparing him to Donahue. He 
was the Tampa Donahue at the time. You know, the 
Donahue show, talk TV. That was John Eastman. 

So here he is, you know, he is growing up with 
all this. All the baseball stars, remember 
Bob Hope, Bing Crosby, all these people are 
promoting cigarettes, even Ronald Regan promoting 
cigarettes. That's the way it was, you know. It 
wasn't like it is today. And if you look at like 
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it is today, it's difficult to understand. How 
could anybody — why would, if you do smoke, you 
know, you are making a choice today because you 
know, but back then, people didn't have that 
information. Now, should they have had that 
information? Of course, they should have because 
the cigarette companies had it. They had 
done — they had done these surveys. 

American Tobacco had its own research lab. They 
should have known this stuff. And they did 
by — by the early '50s. What did they do? They 
denied it. That was their reaction. 
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Here's one article. And, you know, of course, 
there were lots of articles. We — we don't 
dispute that people were becoming aware that, 
hey, maybe there is something wrong. It's news. 
We never disputed that. We never disputed 
that — that maybe some people would think, hey, 
maybe cigarettes are harmful. But if you 
remember Dr. Kyriakoudes, he was the historian 
that we had go on the stand. He is about a 
40-year-old man from North Carolina. And, you 
know, he — he said, look the scales tipped 
around 1970, you know. That's when people 
started thinking cigarettes were dangerous, you 
know. And isn't that what you want to know about 
a product is whether it's dangerous or not? 

Well, people were hearing it in the news. Sure, 
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there were headlines, 
was counterpoint by the cigarette industry. 

But — and this is one of them. You know, 
American Tobacco head, this is the president of 
American Tobacco says there is no proof that 
smoking causes disease in lungs. All right. 

Let's look at what Philip Morris was doing 
back around that time. Put this document into 
evidence. It's a little difficult to 
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understand. It's 1328. It's — it was proposed 
objectives of the research department. And what 
they did is they set out all the things that they 
thought they might do over the next few years. 
Philip Morris began its research department 
around '53, '54. And one of the things they gave 

almost the lowest priority was to determine the 
effect of smoke as an etiologic, that means 
cause, causative factor, in carcinoma. That was 
almost the last thing they wanted to do. 

Now, you remember that they knew about — you 
know, one of the things you got to think about 
when you talk about common knowledge, well, the 
cigarette companies are people, too. Whatever 
applied to consumers, obviously, had to apply to 
them. And should they come into this court and 
suggest that the consumer knew more than they 
did? That's really what they are doing. They 
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are saying, hey, the consumer knew. Well, the 
consumer was being bombarded by cigarette company 
messages, bombarded by it. There were headlines 
this were — there is counter points filed, 
statements by the companies. So there is this 
like, well, who do you believe? You know, what 
do you do? Don't you expect the manufacturer of 
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something that's this bad, you would expect a 
reasonable company to tell you about it. You 
know, to tell you about it. Not in any of their 
ads did they ever warn up through the 1970, 1969, 
1970, 1970. 

Now, look at this. 1954, this is Exhibit 
No. 2272. It says if we thought there was 
anything harmful in cigarette smoke we would go 
out of business. Well, they didn't. So what did 
they decide to do instead? To fight the cancer 
scare with increased publicity. And let me tell 
you how much publicity there was. That says 
three billion, three billion in 1953 selling 
messages for Philip Morris. And they are going 
to increase the publicity from that, three 
billion selling messages to Americans. 

44 million people watched, I Love Lucy. See, 

Mr. Eastman, he went to Hollywood one time. He 
was a — they started out with Lucky Strike and 
then the show was taken over by Philip Morris, 
Philip Morris sponsored the show for a couple of 
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years. They7 basically owned these shows. 

Of course, then what do they do to help fight 
it they publish The Frank Statement. And in The 
Frank Statement, this is where — where it really 
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starts. All these companies get together and 
they say — getting a little bit out of focus 
there. Whoops. Sometimes I hit the wrong button 
here. I apologize for that. We accept an 
interest in people's health as a basic 
responsibility paramount to every other 
consideration. Well, that's kind of an 
interesting statement when you see a few years 
later that they really established this Tobacco 
Industry Research Committee is a public relations 
sham, which is what it was, not even recognized 
by their own historian. Their own historian says 
they were totally uncredible. So here they are, 
we believe the products we make are not in 
injurious to health. And they say, we are going 
to set up research and we are going to do 
research and we are going to tell everybody what 
we find and we are going to fix it if we can fix 
it. Now, that's Exhibit No. 1, by the way. The 
Frank Statement, Exhibit No. 1, you might want to 
look at that. 

That three billion dollar message, I mean, 
that three billion message document is 2493. 
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It's one of their annual reports from 1953. 

I mean, these are the facts. 1254 is another 
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one. This is letter that American Tobacco 
Company, that's Brown & Williamson now, wrote to 
a public relations firm. Basically, what they 
say is, you know, these are the positions of the 
Tobacco Industry Research Committee, the SAB, 
which is their Board of scientific advisors and 
the Tobacco Institute or Tobacco Information 
Committee, and basically it's just a series of 
denials and how we do it, how we discredit 
outside scientists, how we deny the problem. 
That's what they did. They denied it. 

What happened was the cigarette industry said, 
we don't think there is anything wrong in the — 
bad in the cigarette. And you remember this 
guy. He was the head of the TIRC. And he is the 
one that said, there is nothing — 

(Thereupon, the clip was played to the jury.) 

MR. ACOSTA: Now, how does that square with 
the insider information that they already had? 

It doesn't. It can't. It was not the truth. 

And Dr. DuPuis, who worked for Philip Morris, 
he's the one that one of those memos went to, he 
was on Come See It Now, that Edward R. Murrow 
show where Murrow is smoking throughout the 
thing, you know. Go ahead and show Dr. DuPuis 
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just so you can remember. In that show they go 
to Richmond, Virginia. Well, that's 
Philip Morris, and Dr. DuPuis says the same 
thing. 

(Thereupon, the clip was played for the jury.) 

MR. ACOSTA: Yeah, they would publish in 
technical journals, but they didn't tell the 
people that they found anything wrong in 
cigarettes, you see. They didn't tell anybody 
that. Dr. DuPuis says, there is nothing harmful 
in the cigarette, but if we find it, we'll take 
it out. We are going to do — this was 
their — their theme. If we find it, we'll take 
it out. We'll fix it. We don't think there is 
anything wrong with it. We don't think 
there's — it ain't broke, but if it is, we'll 
fix it. And we're going to do research. We're 
just going to keep doing endless research. And 
they say that to give people a crutch, you know. 
What — what — you know, keep smoking our 
cigarettes, keep smoking them. You know, they 
are stringing people along, basically. They are 
telling — telling people, well, if you think 
there is something wrong with it, we are going to 
fix it. We're going to take out whatever is 
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harmful in it and we're going to make it better 
and you don't need to worry. You know, 
we — we're looking out after you, they say. But 
they weren't. They were really just looking out 
for themselves. 

Here we are in 1958, and this is a document, 
1341. This is a good one, Philip Morris. 

Analysis leads to the following conclusions, 
benpyrene, benzpyrene must go. Sorry that's so 
hard to read, but that says benzpyrene. That's 
that carcinogen. See, now Philip Morris says 
it's got to be taken out and it's a matter — 
this compound is a matter of life and death. 

Okay. That's what they thought. It's a matter 
of life or death, this compound. They tell 
anybody? No. Not in any of their advertisements 
or anything did they say a word about it. 

Now, I mentioned Dr. Lipowicz earlier. He was 
the Philip Morris representative here. He was 
their senior scientist, you know, equal to a 
director obviously wanting to be a vice president 
of a company that continues to sell cigarettes. 
Dr. Lipowicz says, just two days ago, he admitted 
that they knew there were harmful substances back 
in 1954. I asked him the question. He admitted 
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it. Back in the mid '50s, Philip Morris knew 
they were in there. And he said they were trying 
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to take them out. Well, that isn't what they 
told the public. They told the public there 
wasn't anything harmful in it, but if there was, 
they would try to take them out. That was not 
the truth. Philip Morris did not tell the 
truth. American Tobacco didn't tell the truth, 
either. 

Here's, you know, at that time Lucky Strike 
ads, get the honest taste of a Lucky. You know, 
it's cleaner, fresher, smoother. Now, you 
remember, you know. Lucky Strike was a patriotic 
cigarette, you know. In the World War I the 
Red Cross is giving out cigarettes. World War II 
GIs are given cigarettes. They heard different 
things about them, sure, but cigarette companies 
at the same time are countering all this 
information and that's how it went. 

And when you get up to — I don't want to boor 
you with lots of ads, but show the video. I want 
to give you — take you back. This is a very 
short clip. We cut down that 12- or 13-minute 
clip to about I think a minute and a half about a 
some of the advertising you were — you were 
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shown. This is what was on television. It was 
on all the shows. This kind of thing was going 
on. And if you look at the annual reports of — 

(Thereupon, the clip was played for the jury.) 
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MR. ACOSTA: . Now, that's what people were 
seeing back then. I mean, that spans from the 
early '50s to 1960 or so. I mean, that's the way 
people — you know, Roger Maris and 
Mickey Mantle, they were promoting cigarettes. 
Here's — I have one in here with — here's 
Mike Ditka. Some of you may have heard of him, 
famous football player. What's he doing? He is 
promoting Marlboro. You see. What do they do 
back then to make the cigarette seem like it 
would be okay? They slap filters on them. Make 
people think you switch to filters, everything is 
going to be okay. Takes all the bad stuff out, 
you know. It didn't. It didn't. But people 
thought that what. Does Philip Morris say, oh, 
we are unlocking the mysteries of a lighted 
cigarette. See, Parliament's got like the seal 
of approval by the United States Testing Company, 
you know, that's what they were doing back then. 
And — and yet, see they knew that this 
benzpyrene was in the cigarette. 
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You know, here's one Dr. Wakhem says, lets 
worry about the chemical constituents in the 
smoke. There's the real problem. That's in 
1962. That one is 1359. But this is one that 
you probably ought to take a look at. It's 
No. 50, No. 50. This is the one where they 
identify what a carcinogen is. They say if it 


http://legacy.library.ucsf.©du/tid/rhrQj2a0j(W|^.industrydocuments.ucsf.edu/docs/syxl0001 



causes cancer in animals, it is dangerous to 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1 

2 

3 

4 

5 

6 

7 

8 
9 


man. It's dangerous to man. Look at the 
dangers. I mean, you wouldn't believe all the 
chemicals that they found that were dangerous to 
man. And Brown & Williamson knew the same 
thing. They had studies going on over in 
Europe. This was very hard to reads, but if you 
go to the last paragraph, you will see what we 
are talking about — this is 831 — is a study 
over there that somebody did and they thought 
that maybe too much attention was being given to 
benzpyrene, one of those polycyclic 
hydrocarbons. And right in there, and that maybe 
they should be looking at some of the other 
chemicals as well. And then here's one, 
nitrosamines. They are highly carcinogenic. 

Well, you know, it's real interesting. One of 
the ways that nitrosamines get into the cigarette 
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is that they flue-cure the bright tobacco, see. 
Of course, Ms. Blackie from England, she denied 
that, but Dr. Lipowicz agreed with that. So did 
Dr. Farrone, who worked there. This is what 
Dr. Farrone said. Does flue-curing increase the 
nitrosamine carcinogens that are in the 
cigarette? Yes. What you do remember from your 
review of information at Philip Morris? Was 
Philip Morris aware that flue-curing was 
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increasing the nitrosamines in its cigarettes? 
Early '60s. Check this out. Bronchitis and 
emphysema. This is 1963. Philip Morris says, 
these are serious diseases involving millions of 
people. Emphysema is often fatal. The industry 
may ultimately be in greater trouble in this area 
than in the lung cancer field. What did 
Dr. Farrone say? Was there a baseline of 
information at Philip Morris before he ever got 
there? He got there in '76 that cause 
emphysema. Yes, there was. They knew. In fact, 
they gave cats smoke from Marlboro in the '64, 

'65 time frame. It says, now, did Philip Morris 
do anything to remove these toxins that were 
believed to cause emphysema? Yes, well, they did 
something to reduce them in some of the 
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products? Did they choose to do it in all of the 
products? No, they did not. Was there any 
documents indicating that people were told by 
Philip Morris that cigarettes caused emphysema 
before 1969? No, there wasn't. That was his 
testimony. And that document is — it's either 
1371 or 673. 

Now, this document is a Brown & Williamson 
document. What did they know before 1964? This 
is the vice-president of the company that wrote 
this, a lawyer. He is general counsel and vice 
president. The TIRC, that's that research group. 
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the TIRC cannot, in my opinion, provide the 
vehicle such research. It was conceived as a 
public relations gesture. It does not allow the 
breath of research, cancer, emphysema, 
cardiovascular disorders, et cetera, that might 
protect the industry. Here's the inside 
information. It was a sham. It isn't doing the 
kind of research that — see, people were 
thinking they are going to find out whether or 
not it causes cancer and tell us, but that isn't 
what they were doing. They were trying to find 
other things that might cause cancer so they 
could blame it on something else, but they knew 
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that cigarettes were causing cancer at the time 
they were doing that. Now was does he say? 
Moreover, nicotine is addictive. We are then in 
the business of selling nicotine, an addictive 
drug. And then he talks about the 
Surgeon General is going to say next year, which 
he did, they cause or predispose you to lung 
cancer. Cigarettes contribute to certain 
cardiovascular disorders. They may be truly 
causative in emphysema, et cetera. We challenge 
those charges. That's what the industry did. 

Now, what did they know about addiction? 

Maybe I can start speeding up a little bit now 
that we have laid some groundwork. They knew — 
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15 this is Philip Morris. 

16 THE COURT: Mr. Acosta, perhaps this will be a 

17 good time to take a 10-minute break for 

18 everybody's comfort and convenience. 

19 (Thereupon, the jury was excused from the 

20 courtroom.) 

21 (Thereupon, a brief recess was taken.) 

22 END OF VOLUME XXXVII 

23 - 

24 

25 
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5 I, Yvonne P. Habis, Court Reporter, Notary 

6 Public, in and for the Sixth Judicial Circuit, 

7 Pinellas County, State of Florida at Large, do 

8 hereby certify that the said hearing was taken at 

9 the time and place stated herein; and that the 

10 said hearing was recorded stenographically by me 

11 and then reduced to printed form under my 

12 direction, and constitutes a true record of the 

13 testimony given at the time of the hearing. 

14 
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16 Dated this 2nd day of April, 2003. 
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